


matter, as the OCC’s approach is likely to further constrict access to credit, services and
investments in communities of color.

NFHA’s comments do not attempt to answer all of the questions posed in the Board’s Advance
Notice of Proposed Rulemaking on Reg. BB. Rather, we focus on a select number of questions
and issues that are most directly related to the lending, service and investment needs of people
and communities of color.

Question 2. In considering how the CRA’s history and purpose relate to the nation’s current
challenges, what modifications and approaches would strengthen CRA regulatory
implementation in addressing ongoing systemic inequity in credit access for minority
individuals and communities?

The Board rightly notes that one of the most pressing challenges currently facing our nation is
long-standing and on-going systemic inequity in access to credit for people and communities of
color. While the CRA can and should be a useful tool for addressing these inequities, to date it
has not served this purpose in a meaningful way. As the Board considers modifications to CRA
to increase its effectiveness in ensuring equitable access to credit and other banking services
for all communities, it should adopt an explicit requirement that banks must identify and help
meet the needs of communities of color in order to fulfill their ongoing and affirmative
obligations under the Act. This must include all communities of color, including but not limited
to those that happen to be low- and moderate-income, as experience shows that people in
higher income communities of color also face significant barriers to credit access.

These inequities impose significant costs and burdens on our nation and our economy, as
Raphael Bostic, President and CEO of the Federal Reserve Bank of Atlanta noted in a recent
blog. Reflecting on the protests then taking place throughout the country, he wrote,

“These events are yet another reminder that many of our fellow citizens endure the
burden of unjust, exploitative, and abusive treatment by institutions in this country.
Over the course of American history, the examples of such institutionalized racism are
many, and include slavery, federal law (consider the Three-Fifths Compromise our
founding fathers established to determine federal representation), sanctioned
intimidation during Reconstruction, Jim Crow laws in southern states, redlining by
bankers and brokers, segregation, voter suppression, and racial profiling in policing.

These institutions hurt not only the African Americans they've targeted, but the
systemic racism they've codified also hurt, and continues to hurt, America and its
economy. By limiting economic and educational opportunities for a large number of
Americans, institutionalized racism constrains this country's economic potential. The
economic contributions of these Americans, in the form of work product and



innovation, will be less than they otherwise could have been. Systemic racism is a yoke
that drags on the American economy.

This country has both a moral and economic imperative to end these unjust and
destructive practices.”?

We couldn’t agree more and revising the CRA regulations to better incorporate consideration of
the extent to which banks are serving the needs of communities of color is one way the Board
can advance this goal.

As the Board also notes, the CRA was one in a remarkable series of laws passed by Congress
between 1964 and 1977 that were aimed at ending racial and other forms of discrimination,
expanding access to opportunity for everyone in this country and redressing the harms caused
by the discriminatory policies and practices of both the government and the private sector. The
first of this series of laws was the Civil Rights Act of 1964, a broad statute that prohibits
discrimination in employment, public accommodations and federally funded programs, among
other areas, but does not have provisions specific to housing or lending. It was followed by a
series of statutes that do apply to these markets. The first of these was the Fair Housing Act,
which bans discrimination based on race, national origin and other characteristics in all types of
housing transactions, including mortgage lending. The Fair Housing Act also imposes an
obligation on all federal agencies — including agencies with regulatory authority over financial
institutions - to administer their programs and activities in a manner “affirmatively to further”
fair housing. This provision was intended to eliminate discrimination in federal programs and
activities related to housing, and also to spur efforts to dismantle residential segregation and
overcome its deleterious effects. In 1974, Congress passed the Equal Credit Opportunity Act
(ECOA), which bans discrimination based on race and other characteristics in all credit
transactions, including but not limited to credit for housing and small businesses. In 1975,
Congress enacted the Home Mortgage Disclosure Act (HMDA), requiring lenders to make public
information about their mortgage lending activities. Finally, in 1977, Congress passed the
Community Reinvestment Act (CRA). The CRA reiterates the “continuing and affirmative
obligation” of lenders who receive federal deposit insurance to serve the credit needs of their
communities, including — but not limited to — low- and moderate-income areas. It also directs
the federal banking regulatory agencies to assess banks’ performance in meeting those needs
and mandates that those agencies take that performance into consideration when deciding
whether or not to grant banks’ applications for expansion.

Although the text of the CRA does not call out the credit and deposit services needs of classes
protected under these other statutes, the Board is correct in characterizing the Act as a civil

! Bostic, Raphael, “A Moral and Economic Imperative to End Racism,” Federal Reserve Bank of Atlanta, June 12.
2020. Available at https://www.frbatlanta.org/about/feature/2020/06/12/bostic-a-moral-and-economic-
imperative-to-end-racism.



rights law, intended to eliminate the barriers to credit not only in low- and moderate-income
communities, but also in communities of color and other underserved areas that had been
erected by redlining and disinvestment. This is evident in the quote from the original sponsor
of the Act, Senator William Proxmire, cited in this ANPR, “I am talking about the fact that banks
and savings and loans will take their deposits from a community and instead of reinvesting
them in that community, they will actually or figuratively draw a red line on a map around the
areas of their city, sometimes in the inner city, sometimes in the older neighborhoods,
sometimes ethnic and sometimes black, but often encompassing a great area of their
neighborhood.”?

CRA was intended as an antidote to redlining, a practice that was largely based on the racial
and ethnic composition of the population in the affected neighborhoods. Despite the fact that
the legislative history is clear about the intended scope of the Act, its implementation by the
Board and other federal financial regulatory agencies has focused almost exclusively on the
needs of low- and moderate-income people and communities. As a result, while the CRA has
been an important mechanism for increasing the flow of credit into low- and moderate-income
communities, it has failed to facilitate the same access to credit and other banking services in
other underserved communities. Key among these is communities of color.

To correct this deficiency and fulfill Congress’ intention of ending and remediating redlining and
the segregation and other inequities it engendered, the Board must incorporate consideration
of banks’ performance in serving the credit and other banking needs of people and
communities of color — including people with limited English proficiency - throughout the entire
regulatory and supervisory framework for CRA. This includes where banks locate their
branches, how they delineate their communities, the extent to which both their suite of retail
products and their community development investments serve these market segments, their
actual lending performance, their record of loan servicing and the results of their fair lending
examinations. We discuss these issues in more detail below.

Eliminating Banking Deserts

Question 25. How should banking deserts be defined, and should the definition be different
in urban and rural areas?

Regulators Should use Both the Per Capita and Spatial Approaches for Defining Banking
Deserts

A banking desert is a geographical area without the presence of banks or depository
institutions. There are several possible approaches for defining what constitutes a banking
desert — the per capita approach and the spatial approach (discussed in more detail below).

2123 Cong. Rec. 17630 (June 6, 1977), cited in 85 FR 66410.
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Additionally, regulators must look at a bank’s entire branching system in order to understand
how much consideration or weight should be given in cases where branches in affluent areas
deliver services to LMI and other underserved consumers.

If a bank only has one branch, and that branch is located in a middle- or upper-income census
tract, the Community Reinvestment Act fully anticipates and expects that the lender will serve
low-income and other underserved areas. Regulators should not create any incentive that
would result in a bank not including a low-income area or community of color in its service
area. Any indication that a bank will not receive consideration for providing services to certain
areas or to certain consumers could produce this result.

However, banks must not receive clear signals from regulators that they can establish branches
in a way that would exclude low-income areas or communities of color. The Community
Reinvestment Act was passed to combat redlining of low-income neighborhoods and
communities of color; the law’s purpose is that these areas would be fully and equitably served,
not avoided. Regulators must do all they can to urge banks to establish branches in
underserved areas.

Too many neighborhoods are banking deserts without sufficient access to banking services and
this results in dire consequences for consumers. (See our response to question #25.) Regulators
must act to remove gaps in financial services coverage, particularly for low-income consumers
and consumers of color.

Banks can provide critical data to help inform regulators about whether the financial institution
is meeting the credit needs of the consumers in its market. Those include but are not limited to:

¢ LARs data indicating the characteristics of customers seeking mortgage services from
the bank

¢ Demographic information about customers who have accounts with the bank including
information about the types of accounts customers have and costs associated with
those accounts/services

e Banks's policies regarding requirements for establishing accounts and accessing
services, including check-cashing services

e Information about the criteria the bank uses to establish a branch and whether the
criteria has been followed

e |nformation about the bank’s branching and service locations

¢ |Information about whether full-service facilities are concentrated in higher-income
areas

¢ |Information about whether full-served facilities are concentrated in predominately
White communities

e [nformation about whether scaled-down service facilities (such as ATMs) are
disproportionately located in low-income areas












Serving the Needs of Consumers with Limited English Proficiency (LEP).

Another underserved community that has been overlooked under the CRA is people with
limited English proficiency. The US Census Bureau defines an LEP individual as anyone over the
age of 5 who speaks English less than very well. The U.S. Department of Justice and the
Department of Housing and Urban Development define an LEP individual as someone with
limited ability to read, write or understand English. According to a 2016 analysis by the US
Department of Housing and Urban Development, “{o}ver twenty-five million persons in the
United States, approximately nine percent of the United States population, are LEP. Among LEP
persons in the United States, approximately 16,350,000 speak Spanish (65%), 1,660,000 speak
Chinese (7%), 850,000 speak Viethamese (3%), 620,000 speak Korean (2%), 530,000 speak
Tagalog (2%), 410,000 speak Russian (2%), and fewer speak dozens of other languages.®”

For consumers who are not proficient in English, entering into a financial transaction such as a
mortgage can be a risky proposition. These transactions are inherently complex and involve
technical terms that are not commonly understood in any language, let alone a language in
which one has only limited proficiency. It is not uncommon that marketing for mortgages and
other financial products is conducted in-language, but it is less common for the actual
transaction to be conducted in any language other than English. Providing mortgage
documents and related disclosures to LEP borrowers in English only places them at a
considerable disadvantage. They may not be able to compare the terms and conditions they
were promised with those that are actually provided. They may not fully understand the terms
and conditions of the mortgage they are actually receiving, which may lead them to accept
mortgages that they do not want or cannot afford.

Once a loan is originated, unless the mortgage servicer offers assistance in-language, LEP
borrowers may be unable to obtain the help they need from their loan servicer in a timely
fashion, or in some cases, at all. It can be difficult for LEP borrowers to navigate loss mitigation
systems in which there are multiple barriers to getting both critical documents and verbal
assistance in a language they understand. Although lenders may make special efforts to market
products to LEP consumers, failure to address these barriers at the point of sale and afterwards
may lead to confusion, misunderstandings, inadvisable decisions and financial hardship.

Past experience demonstrates that LEP Borrowers have been subject to abusive and
discriminatory practices.

The problems outlined above are not mere hypotheticals. In the wake of the foreclosure crisis
of the 2000s and the ensuing financial crisis, housing counselors and legal services attorneys
who worked with LEP borrowers in financial distress documented numerous cases in which
those borrowers encountered tremendous barriers to obtaining loss mitigation. Some of these

19°U.S. Department of Housing & Urban Development, “Office of General Counsel Guidance on Fair Housing Act
Protections for Persons with Limited English Proficiency,” September 15, 2016, available at
https://www.hud.gov/sites/documents/LEPMEMO091516.PDF.
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borrowers became delinquent when the payments rose to unaffordable levels on loans that
they had been told would be 30-year, fixed-rate mortgages but were in fact adjustable-rate
and/or interest-only mortgages. These borrowers were the victims of bait and switch tactics.
They had been sold one product with marketing conducted in their preferred language, but
unbeknownst to them, received a very different product at closing. They were unable to detect
this bait and switch because none of the relevant documents were in a language they could
understand.

Even LEP borrowers who were not subjected to such abusive and fraudulent practices during
the mortgage origination stage frequently found themselves at a disadvantage during the loss
mitigation process. Most servicers do not collect and track borrowers’ language preferences.
As a result, LEP borrowers would find that each and every time they contacted their servicer by
phone, they would have to re-establish their language preference and go through what could
be a lengthy and frustrating process to be connected to someone who could speak their
language, either someone on the servicer’s staff or through a third-party language line. If
servicers used a language line to provide oral interpretation in a particular language, those LEP
borrowers might need to make an appointment in advance, adding to the time needed to
conduct even the most basic interaction. Important documents outlining the loss mitigation
options available to the borrower, the documentation required to obtain those options, and the
timelines and deadlines associated with the loss mitigation process were provided only in
English. In some cases, borrowers were unable to obtain the loan modifications for which they
were eligible because they could not understand the offers provided to them in writing and did
not realize what steps they needed to take or the applicable deadlines.?® They lost their homes
to foreclosures that should have been avoidable.

The Consumer Financial Protection Bureau (CFPB or the Bureau), which has rulemaking
authority under the Equal Credit Opportunity Act, has recognized many of these problems,
including with respect to mortgage servicing. In considering changes to its mortgage servicing
regulations it in 2016, the Bureau acknowledged the significance of the comments it had
received about the problems faced by LEP borrowers both at the mortgage origination stage
and in mortgage servicing, saying, “The Bureau recognizes the challenges borrowers with
limited English proficiency face in understanding the terms of their mortgage. The Bureau
believes that servicers should communicate with borrowers clearly, including in the borrower’s
native language, where possible, and especially when lenders advertise in the borrower’s native
language.”?!

2 Americans for Financial Reform, “Barriers to Language Access in the Housing Market,” May, 2016, available at
https://ourfinancialsecurity.org/wp-content/uploads/2016/05/AFR_LEP_Narratives_05.26.2016.pdf.

21 Amendments to the 2013 Mortgage Rules Under the Real Estate Settlement Procedures Act (Regulation X) and
the Truth in Lending Act (Regulation Z), 81 Fed. Reg. 72160, at 72163 (Oct. 19, 2016).
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